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TO

August 29, 1991

Philip L. Conover _
Director, District Banks Directorate

FROM Beth L. dino
Ceneral Counsel

SUBJECT: Ef fect of Participations Between Federal Hone Loan
Banks (FHLBanks) on: (1) the 30 Percent Limt on
Advances to Non-Qualified Thrift Lender Menbers; and
(2) the Stock Subscription Requirenents for Menbers of
the FHLBank System

| SSUES:

. Whet her subsection 10(e)(2) of the Federal Hone Loan
Bank Act (Bank Act), Wwhich limts the amount of advances
a FHLBank can nmake to non-qualified thrift |ender
(non-QrL) nenbers to 30 percent of the FHLBank's total
advances, prohibits a FHLBank from transferring
participation interests in its non-QIL advances under
the participation authority in subsection 10(d) of the
Bank Act.

1. Wether the participation of non-QIL advances viol ates
the capital stock subscription requirenents of
subsections 6(b)(l) and 10(e)(l) of the Bank Act.

CONCLUSI ONS:

Subsection 10(e)(2) of the Bank Act does not prohibit a

FHLBank from participating its non-QIL advances pursuant
to subsection 10(d).

The participation of non-QIL advances does not violate
the capital stock subscription requirenents of

subsections 6(b)(l) and 10(e)(l) of the Bank Act.
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DI SCUSSI ON

1. Subsection 10(e)(2) of the Bank Act Does Not Prohibit a
FHLBank from Participating Its Non-QIL Advances Pursuant to
Subsection 10(d)

A Subsection 10(d)

The Bank Act authorizes any FHLBank to transfer its advances
to any other FHLBank, subject to the Federal Housing Finance
Board”s approval. See 12 U S.C A § 1430(d). Under subsection
10(d), the transfer- an advance between FHLBanks can take the
formof a sale, with or without recourse, or the transferrin
FHLBank can "allow [the transferee FHLBank) a participation ?in
the advance.]” Id.; see also Spec. Couns. Mem of Dec. 11, 1981
Doc. No. 2498 (Westlaw Private Library) at 8 n.1 (stating that
since subsection 10(d) authorizes FHLBanks to participate in
advances, it is clear thata FHLBank is not prohibited from
hol di ng advances that are outstanding to nmenbers of ot her

FHLBanks) . In participating in another FHLBank's advance, the
FHLBank that accepts the participation nust receive "an
appropriate assignment of security therefor.” 12 U S CA

§ 1430(d).

8. Subsection 10(e)(2)

Bank Act subsection 10(e)(2) states that "[t]he aggregate
amount of any Bank’s advances to nenbers that are not qualified
thrift lenders shall not exceed 30 percent of a Bank's total
advances." 12U.S.C. A §1430(e)(2). Subsection 10(e)(2) does
not address specifically the FH.Banks' authority to participate
advances under subsection 10(d). See id.

However, one possible interpretation of subsection 10(e)(2)
is that it limts the anount of advances that non-QIL nenbers in
each FHLBank district can receive to 30 percent of their district
FHLBank' s total advances. Interpreted in this way, subsection
10(e)(2) could be seen as an inplied repeal or limtation on the
FHLBanks' authority to participate advances under subsection
10(d), because participation of non-QIL advances couldresult in
the non-QIL nenbers of one district receiving ananount of
advances 1 n_excess of 30 percent of their district FHLBank’s total
advances. To determ ne whether the 30 percent cap limts the
participation of non-QIL advances, the rules ofstatutory
construction nust be applied to subsection i1ge)(2).!

1. W have found no cases interpreting subsection 10(e)(2) of the
Bank Act.
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1. The Plain Maning of Subsection 10(e)(2)

The forenmpst principle O statutory interpretation is
exanm nation of the plain meaning of statutory |anguage. See
2A N. Singer, Sutherland, Principles-of Statutory Construction
8§ 46.01, at 73 (Sands 4th ed. 1984). Tn addifion to the
significance of the words contained in a statute, their
granmmat i cal arrangenent dictates thestatute’ s plain neaning,
unless the legislative intent behind the statute indicates a
different interpretation. See E. Crawford, Statutory
Construction, 8§ 196 (1940).

Wien a word representing a person or thing with an
attributive genitive ending (an apostrophe followed by an “s”)
precedes another word representing a person or thing, the two
wor ds together indicate possession or ownership of the second
thing by the first. See G Curme, English Gammar § 57.C (1957).
The attributive genitive, or possessive, ending of the word
“Bank’s” indicates that subsection 10(e)(2) uses that word to
eiﬁress a relationship of possession or ownership between a
FHLBank and its advances. See 12U.S.C. A 8 1430(e)(2) (West supp.
1990). Read as a whole, the subsection prohibits a FHLBank's
omnersh|E of advances to non-QIL nenbers in excess of 30 percent
of that FHLBank’'s total advances. See id.

2. The Legislative History of Subsection 10(e)(2)

The legislative history of subsection 10(e)(2) does not
indicate an interpretation that is contrary to the subsection’s
pl ai n nmeaning and grammatical construction. The Conference Report
of the Financial Institutions Reform Recovery, and Enforcenent
Act of 1989, Pub. L. No. 101-73, 103 Stat. 183 (FIRREA), which
added subsection 10(e)(2) to the Bank Act, merely restates the
requi rement that “[t]he Board, by ragulat|on, must al so establish
a priority for advances to nenbers o are qualified thrift
| enders and each Bank's advances to nmenbers that are not
qualified thrift |enders cannot exceed 30% of the Bank’s total
advances.” Joint Explanatory Statenent of the Committee of
%bnfe{ence, H R Conf. Rep. No. 222, 10 st Cong., 1st Sess. 428

1989).

Absent a contradictory intent by Congress, the plain meaning
and grammatical construction of subsection 10(e)(2) dictate that a
FHLBank cannot own advances to non-QIL nenbers I n excess of the 30
percent cap. Thus, the 30 percent cap of subsection 10(e)(2) does
not appear to be a limt on the amount of advances that a
FHLBank's non-QIL nenbers can receive or, even, that can be
generated by any individual FHLBank. Instead, it is alimt on
t he amount of advances to non-QTL nenbers that can be owned at any
one tine by any individual FHLBank. Therefore, participation of
advances pursuant to subsection 10(d) to enable non-QIL menbers in
a particular district to receive advances in-excess of 30 percent
of their district FHLBank's total advances is not barred by the
pl ai n meani ng of subsection 10(e)(2).
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Further, Congress is presuned to know existing |aw when it
| egi sl at es. See Singer, supra 8 23.10. Subsection 10(d) was part
of the Bank Act as originally enacted. See Federal Home Loan Bank
Act, ch. 522, § 10(d), 47 Stat. 725, 732.1932). The current
subsection 10(e)(2) was made part of the Bank Act in 1989 by
FIRREA, Pub. L. No. 101-73, § 714, 103 Stat. 183, 420. Because
t he FHLBanks have had the authority to participate advances under
subsection 10(d) since enactnent of the Bank Act, Congress is
presured to have been aware of that authority when it anmended
subsection 10(e). The absence in subsection 10(e)(2) of any
mention of the FHLBanks' participation authority 1ndicates that
Congress did not intend to |imt that authority as it is set forth
in subsection 10(d). Therefore, subsection 10(e)(2), read
according to its plain neaning and in conjunction W th subsection
10(d), does not limt a FHLBank’s authority to participate all or
part” of a non-QTL advance to another FHLBank in order to avoid
exceedi ng the 30 percent cap.

II. The Participation of Non-QIL Advances Does Not Violate the
Capital StOCK SubscCripiion RequiTenents o0f  Subsections
B(D) (1) and 10({e)(1) of the Bank ACt

A, Subsection 6(b)(l) Does Not Require a Menber to Hold
Stock 1n a Parficipating FHLBank that Oans an Tnierest
In _that Menber s Advance

Subsection 6(b)(l) of the Bank Actstates in pertinent part:

[t]he original stock subscription of each
Institution eligible to become a menber . . . shal
be an anobunt equal to 1 per centum ofthe
subscriber’s aggregate unpaid |oan principal, but
not |less than $500. . . . The bank shall annually

ad | ust the anount of stock held by each
menber so that such menber shall have invested in
the stock of the Federal Honme Loan Bank at | east
the anount cal culated in the manner provided in the
next precedi ng sentence . :

12 U S.C A § 1426(b)(l) (West Supp. 1990).

The requirenment in subsection 6(b)(l) that a nmenber’s
original subscription be based on the nenber’s “aggregate unpaid
| oan principal” indicates the quantity of stock an eligible
institution nust purchase in order to becone a nenmber. The
requi renent, however, does not dictate from whom that stock nust

be purchased.

The second sentence of subsection 6(b)(l) states only that a
menber nmust have stock in “the Federal Hone Loan Bank.” 'Id. It
is an established rule of statutory construction that when the
meani ng of a statute is unclear, the nmeaning of doubtful words may
be determned by reference to their relationship with other
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associ ated words and phrases. See Singer, supra § 47:16, at 161.
The phrase "the Federal Hone Loan Bank"™ thus shoul d be interpreted
with reference to the word"bank” used in the same sentence. It
is clear fromthe plain nmeaning of subsection 6(b)(l) that the
word “bank” refers-to the FHLBank of which the subscri bing
institution is a nmenber, because each "bank" is required to adjust
annual |y the anount of stock held by each of its nmenbers. See 12
U S.C.A 8§ 1426(b)(1). Therefore, the phrase “the Federal Hone
Loan Bank" refers to the FHLBank of which the subscribing
institution is a menber. Because subsection 6(b)(l) requires a
subscribing institution to hold stock only in the FHLBank of which
it is a nmenber, subsection 6(b)(l) would not seemto prohibit the
participation of advances to FHLBanks in which the borrow ng
nmenber does not own stock.

8. Subsection 10(e)(l) Does Not Require a Non-QIrL Menber
fo Hold Stock 1Tnh a Participafing FHLBank that Owms an
nterest 1 n that IVEnber s Advance

Subsection 10(e)(l) of the Bank Act states in pertinent part:

A menber that is not a qualified thrift |ender

menber may only receive an advance if it holds

stock in Its Federal Home Loan Bank at the tine it
{eceives that advance in an anount equal to at
east -

(A) 5 percent of that menber’s total advances,
di vi ded by

(B) such nmenber’s actual thrift investnent
per cent age

12 U S.CA § 1430(e) (1) (West Supp. 1990).

Subsection 10(e) (1) nmakes recei pt of advances by a non-QTL
menber contingent upon the nenber hol ding additional stock in the
FHLBank in which it is a nenber, but does not require a non-QIL
menber to hold stock in a FHLBank that has participated in a
portion of the nenber’s advance. Therefore, so long as the
non- QTL menber holds sufficient stock in its FHLBank as required
by subsection 10(e)(1) to suﬂport al | outstandi ng advances
originated by its FHLBank, ether or not participated to other
FHLBanks, the participation of non-QIL advances to FHLBanks in
whi ch the borrowi ng menber does not hold stock is consistent with
subsection 10(e)(1).

[11. CONCLUSI ON

The 30 percent cap contained in Bank Act subsection 10(e)(2)
does not prohibit’ the participation of non-QIL advances under
subsection 10(d) because subsection 10(e)$%? is alimt on the
amount of non-QIL advances an i ndi vi dual LBank can own, rather
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than a limt on the anount of advances a FHLBank can extend to its
non-QTL menbers. Therefore, a FHLBank that makes advances to its
non- QTL nmenbers in an ampbunt that would ot herw se exceed 30
percent of its total advances does not violate subsection 10(e)(l)
as long as it transfers ownership of its non-QIL advances through
participations to other FHLBanks.

The participation of non-QIL advances does not violate the
capital stock subscription requirenments of subsections 6(b)(1l) and
10(e) (1) of the Bank Act because those subsections require that a
nmenber of the FHLBank System hold stock only in the FHLBank of
which it is a menber. A menber of the FHLBank Systemis not
required to hold stock in a FHLBank that owns a participation in
that menber’ s advance.

eth L. Climo
General Counsel




